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Marin critics of housing 
mandates handed down by the 
state say a new report by Cali-
fornia’s auditor validates their 
objections.

“I applaud the audit,” said 
Mill Valley resident Susan 
Kirsch, founder of Catalysts 
for Local Control. “It is one 
of the greatest contributions 
we’ve had to try to get accurate 
numbers that jurisdictions can 
rely on.”

The auditor’s report, re-
leased last month, supports 
analysis by the Palo Alto-based 
Embarcadero Institute that 
the state mandates are based 
on inflated estimates of future 
housing needs, Kirsch said.

“Overall, our audit deter-
mined that the Department of 
Housing and Community De-
velopment (HCD) does not en-
sure that its needs assessments 
are accurate and adequately 
supported,” wrote Michael Til-
den, acting California state au-
ditor, in a letter to the governor 
and the Legislature accompa-
nying the report.

“I firmly believe that the au-
ditor’s report raises enough 
questions that the state Leg-
islature should look into this 
and possibly consider elimi-
nating the penalties for not 
achieving the Regional Hous-
ing Needs Assessment man-
dates, especially if we might 
need to go back and redo 
them,” said Novato Council-
woman Pat Eklund, a member 
of the California Alliance of Lo-

cal Electeds, which pushed for 
the audit.

While issues raised in the re-
port sometimes support the ar-
gument that the housing man-
dates issued by HCD are too 
high, the auditor also suggests 
changes that might result in 
higher mandates.

The emergency audit was 
conducted at the request of the 
Joint Legislative Audit Com-
mittee.

“As you know, our state is fac-
ing an unprecedented housing 
crisis,” state Sen. Steve Glazer, 
D-Orinda, wrote in a letter to 
the committee’s chairman, As-
semblymember Rudy Salas, D-
Bakersfield. “However, there is 
almost no transparency when 
it comes to determining each 
region’s housing needs.”

State law requires HCD 
to conduct periodic housing 
needs assessments to deter-
mine existing and projected 
housing needs throughout Cal-
ifornia. These assessments are 
then given to regional councils 
of governments, such as the As-
sociation of Bay Area Govern-
ments (ABAG), which assign a 
proportionate amount of the 
housing to the municipali-
ties and counties within their 
boundaries.

ABAG has assigned Marin 
County and its cities and towns 
14,220 new residences between 
2023 and 2031.

To generate the needs as-
sessments, HCD begins with 
projections by the Depart-
ment of Finance of future pop-
ulation and households. Then 
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A team of consultants hired 
by Belvedere said topographic 
constraints and modifications to 
density laws will be likely com-
ponents of new housing develop-
ment.

The consultants presented po-
tential sites for new housing dur-
ing a public forum on Wednes-
day. The city is preparing a re-
port for the state showing it can 
permit 160 more residences be-
tween 2023 and 2031. The con-
sultants said they hope to solicit 
public feedback on the preferred 

locations.
David Masenten of Berkeley-

based ELS Architecture said 160 
homes was “not an enormous 
number comparatively to a lot of 
other communities.”

“So, I think it is possible,” he 
said.

The consultants have suggested 
18 sites in six areas of the city. The 
potential sites are Tiburon Bou-
levard, the St. Stephen’s Church 
parking lot, the proposed Mallard 
Pointe development, Bayview Ave-
nue, West Shore Road and Belve-
dere Avenue.

Masenten said the Tiburon 
Boulevard area includes a shop-

ping center between Belvedere 
and Tiburon, a dog park and a 
corporation yard. The church 
parking lot had “pretty signifi-
cant limitations” from parking re-
quirements on new developments, 
but was considered a “nice site,” 
he said.

Bayview Avenue, West Shore 
Road and Belvedere Avenue are 
“challenging” due to sloped hill-
sides and topography, Mastensen 
said.

“The topography makes it more 
costly to build and you’re going 
to get fewer units out of it,” Mas-
tensen said.

BELVEDERE

Planning advisers to city 
suggest 18 housing sites
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Belvedere is under a state mandate to show it can accommodate 160 more residences between 2023 and 
2031. Above, a rendering of the proposed Mallard Pointe development.
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state law requires HCD to 
adjust the assessments for 
certain factors. For exam-
ple, it increases the number 
of homes needed to guaran-
tee a “healthy” vacancy rate 
and to reduce housing over-
crowding.

The auditor’s report fo-
cused on four main areas. 
It cited data entry errors 
made by HCD staff that re-
duced the amount of hous-
ing needs in the needs as-
sessments for two of the 
three regions reviewed. It 
stated that HCD failed to 
adequately demonstrate 
how it considered the bal-
ance between jobs and 
housing, and housing lost 
in emergencies, such as 
wildfires.

The report also called 
into question the use of 
the same 5% vacancy rate 
for both rental and owned 
housing. And it concluded 
that the Department of Fi-
nance’s projection of future 
household growth lacked 
adequate validation.

“This insufficient over-
sight and lack of support 
for its considerations risks 
eroding public confidence 
that HCD is informing lo-
cal governments of the ap-
propriate amount of hous-
ing they will need,” Tilden 
wrote.

The auditor based his re-
port on a review of needs 
assessments for the Santa 
Barbara County Associa-
tion of Governments, the 
Sacramento Area Council 
of Governments and Ama-
dor County. It did not in-
clude the two largest plan-
ning organizations, ABAG 
and the Southern Califor-
nia Association of Govern-
ments, because of pend-
ing lawsuits challenging 
HCD’s needs assessments 
for those areas.

The computational er-
rors identified by the audi-
tor’s office resulted in 3,822 
fewer homes being assigned 
than should have been. 
The report suggests, how-
ever, that HCD’s vacancy 
rates adjustments have a 
far larger impact. It notes 
that HCD made a vacancy 
rate adjustment to increase 
Sacramento’s needs assess-
ment by more than 22,700 
homes, or nearly 15% of the 
total housing needs.

“HCD did not provide ad-
equate support for a criti-
cal determination it made 
about the healthy housing 
vacancy rate that it used 
in the three needs assess-
ments we reviewed, raising 
questions about whether 
HCD can support the rate 
in its other assessments,” 
the report says.

According to the report, 
HCD said it chose to use the 
same vacancy rate for both 
rental and owned housing 
even though it understood 
that the ownership vacancy 
rate is lower than 5%. The 
report recommends that 

the Legislature amend state 
law to clarify whether HCD 
should continue this prac-
tice.

Responding to the audit 
in a letter, Gustavo Velas-
quez, HCD’s director, de-
fended the use of a single 
vacancy rate “given that 
housing units can fluctuate 
between rental and home 
ownership and acceptable 
rental vacancies could be 
higher than 5%.”

Analysis by Embar-
cadero Institute president 
and co-founder Gab Lay-
ton, often cited by critics 
of the housing mandates, 
makes this same point re-
garding HCD’s use of the 
vacancy rate.

“While 5% is a healthy 
benchmark for rental va-
cancies, it is unhealthy for 
owner-occupied housing, 
which typically represents 
half of existing housing,” 
Layton wrote in her cri-
tique.

Layton has also asserted 
that HCD inappropriately 
increased its estimates of 
needed housing based on 
overcrowding and cost-
burdening even though the 
Department of Finance’s 
household projections were 
already inflated.

“If the Department of 
Finance clarifies their as-
sumptions,” Layton said, 
“then the overlap that oc-
curred between the Depart-
ment of Finance and HCD 
will become very clear.”

While not speaking di-
rectly to this issue, the au-
ditor’s report does find that 
the Department of Finance 
failed to sufficiently sup-
port its projections of the 
number of future house-
holds.

The audit notes that in-
stead of relying on the 2010 
census to estimate current 
household formation rates, 
the Department of Finance 
used information from ear-
lier census data. It did so 
because of a relatively low 
household formation rate 
identified in the 2010 cen-
sus, perhaps due to the 
Great Recession that be-
gan in 2007.

The lawsuit filed by the 
Orange County Council of 
Governments alleges that 
HCD failed to use the ap-
propriate population fore-
cast, failed to appropriately 
evaluate household over-
crowding and cost burden 
rates, and used unreason-
able vacancy rates.

“The notion that there is 
some kind of double count-
ing here completely misses 
the point,” said Chris El-
mendorf, a law professor 
at the University of Cali-
fornia, Davis.

Elmendorf said the Leg-
islature passed Senate Bill 
828 in 2018, allowing for 
adjustments due to over-
crowding and cost bur-
dening, because it believed 
that the Department of Fi-
nances forecasted rate of 
household growth is a poor 
measure of housing need.

“The point is,” Elmen-
dorf said, “what they need 
to capture is something be-
yond the forecasted num-
ber of households.”

YIMBY Action and 
YIMBY Law had sued HCD, 
alleging that it had failed 
to consider the job/hous-
ing balance in calculating 
ABAG’s need for housing 
over the next eight years. 
They dropped the suit, 
however, after the audit val-
idated their claim.

“We are excited that 
HCD has committed to ad-
dressing California’s jobs-
housing balance,” said Rafa 
Sonnenfeld, director of le-
gal advocacy for YIMBY 
Law.

Researchers at the Uni-
versity of California, Los 
Angeles, have estimated 
that this change could in-
crease the number of homes 
assigned in the Bay Area by 
as many as 138,000.
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The report 
called into 
question the 
use of the 
same 5% 
vacancy rate 
for both rental 
and owned 
housing. And it 
concluded that 
the Department 
of Finance’s 
projection 
of future 
household 
growth lacked 
adequate 
validation.
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Marin County and its municipalities are under a state 
mandate to allow more than 14,000 new residences by 
2031. City-owned property at 1 Hamilton Drive in Mill 
Valley, above, is among the sites being considered for 
housing development.

“Our slogan is ‘one team, 
one family,'” said head coach 
Sydney Brown.

Brown, now a pre-law stu-
dent at University of South-
ern California, was on the 
team when it won its third 
statewide title in 2018. In 
March, the team took its 
fourth state title, topping 
dozens of teams from across 
California.

“It’s an extraordinary ex-
perience,” said Brown, who is 
volunteering 25 hours a week 
to help coach the team be-
fore the nationals. “It’s ver-
bal bloodsport. It really does 
change lives.”

Also on deck is Marin de-
fense attorney David Vogel-
stein, in a return-from-re-
tirement guest coaching ap-
pearance. Vogelstein, who 
lives in Mill Valley, retired 
from the volunteer coach-
ing post in 2018, after the 
team won its third statewide 
championship. He was 68 at 
the time.

He had been the team’s 
guiding force since 1998, 
and had helped take it to the 
first national win in 2005 in 
North Carolina.

But last month, two weeks 
before the team went on to 
take its fourth California ti-
tle at the state champion-
ships March 19 and 20, Vo-
gelstein jumped back in.

“No other high school has 
won the state four times in 
30 years and the nationals,” 
Vogelstein said this week. 
“This team is legendary.”

Vogelstein’s body is a liv-
ing history of the success of 
the Tam team. He has four 
Tam mock trials tattoos: one 
for the state win in 2005, one 
for the national win in 2005, 
one for the state champion-
ship in 2009 and one for the 
state championship in 2018.

He will be getting a fifth 
one soon for the state win 
this year.

“I have a few other tattoos 
not related to mock,” Vogel-
stein said.

At practice on April 11, he 
took out his beloved Lowe’s 
Motor Speedway jacket, a 
souvenir of the 2005 nation-
als win.

“I’ve only worn it four or 
five times,” he said. “It’s very 
special.”

Brown, fellow graduate-
coach Molly Alorcan and Vo-

gelstein will have to have the 
team ready to go it alone at 
nationals.

“It’s not like basketball,” 
Vogelstein said. “There are 
no coaches on the sidelines.”

In addition to the three 
student-attorneys, other 
“starters” for the team are ju-
nior Yonathan Paz-Priel, who 
will be an expert witness for 
both the defense and plain-
tiff; plaintiff witnesses Nelly 
Thomas and Ryan Brogger; 
and defense witnesses Hilary 
Knowles and Finn Mallard.

The “starters,” who 
were selected by the three 
coaches, will get backup as-
sistance from the rest of the 
team. Some of the backup 
team members will serve as 
“scrimmage” partners, argu-
ing the other side of the case 
to help the starters practice 
their delivery.

If any of the starters be-
comes ill, the backup team 
members will be expected 
to know the case thoroughly 
and be able to step in. All 29 
team members were given 
the 120-page case on April 1. 
They have been digesting it 
exhaustively since then, look-
ing for a crumb of evidence 
or offhand eyewitness state-
ment that will seal the deal 
for their side.

The national competition 
this year will be all online be-
cause of the pandemic. Prac-
tices have been mostly on-
line except for a few in-per-
son scrimmages.

At nationals, the team 
will go four rounds of the 
same trial with different op-

ponents over the four days. 
A real judge will preside at 
each trial.

Real volunteer adult attor-
neys will serve as the “jury” 
panel. In addition to offer-
ing a verdict, they will score 
each portion of the trial — 
such as opening statement or 
cross-examination — from 1 
to 10. All of the scores will be 
added up each day. The team 
with the highest score after 
four rounds wins.

Tam senior Natalia Bet-
zler, one of three team cap-
tains along with Nelly 
Thomas and Aura Terrell, 
will do closing arguments 
for both plaintiffs and de-
fense. She also did closing 
arguments — considered 
the “star” role in the trial, ac-
cording to Brown — for the 
state championships, Bet-
zler said.

“The hardest part is learn-
ing about a civil case,” Bet-
zler said last week in a pause 
between practices. “Our pre-
vious cases at the state and 
county level were both mur-
der cases.”

Betzler, who has been 
competing in mock trial for 
four years, said she and the 
other starters are writing out 
their parts first — sometimes 
using different fonts to sepa-
rate defense from plaintiffs.

Even though they have 
their statements prepared in 
writing, however, they must 
also be ready to “improv” 
if the other teams throw a 
curveball, Betzler said.

“We need to be prepared 
for whatever they can throw 

at us,” she said.
On April 6, the team 

tested out its readiness us-
ing one-minute segments in-
stead of the longer normal 
opening statements, closing 
arguments, testimony or 
cross-examinations. Backup 
team members tried to get 
the starters off-track by at-
tacking what they thought 
might be holes or weak-
nesses in the arguments.

“Our mini-trial went re-
ally great,” said Betzler, 17. 
“I’m really excited to com-
pete in nationals.”

For Brown, 21, her time on 
the mock trial team has in-
spired her life’s purpose.

“I want to be a criminal 
defense attorney,” she said. 
“I want to dedicate my life 
to public service. That is in-
spired by my experience with 
Tam mock trial.”

On a larger scale, Brown 
said she and the other team 
members have learned by 
working with Tam mock 
trial about the power of re-
silience and thinking on 
one’s feet.

Vogelstein said many 
team members have gone 
on to greater things after 
the mock trial experience. 
Some have become federal 
attorneys, clerks with fed-
eral judges and legislative 
aides to members of Con-
gress. Others have gone on 
to success in other fields, in-
cluding the arts.

“I fell in love with this 
team,” Vogelstein said. “I’m 
sticking with them — I have 
a commitment to the end.”
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David Vogelstein, coach of the Tamalpais High School mock trial team, addresses 
students last week during practice at the Mill Valley campus.
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